
 

 

Drivers cited by photo radar deserve no less than those stopped by an officer.  

Compare the photo radar process to the traditional speeding ticket case. In the latter, a police 

officer sees a car driving fast and makes a visual estimate of the car’s speed. The officer then 

reaches for the radar gun and takes a reading. The officer stops the car, talks to the driver, and 

delivers a ticket.   

   

When the case comes to court, the officer testifies that he or she made a visual estimate of the 

driver’s speed and also got a radar reading. The judge considers the radar reading as 

corroborating, or confirming, the testimony of the sworn police officer. The driver, having 

recalled the encounter with the officer, asks questions about the officer’s observations, the 

calibration of the radar equipment, and the traffic conditions. At the close of the case, the 

judge considers the testimony and any inconsistencies that the driver may have elicited through 

cross–examination.    

 

Most of the time, the State wins and a fine is imposed. Some of the time, the driver asks about 

things the officer can’t remember, poses questions the officer can’t answer, or elicits an 

admission that the officer was mistaken. Some of the time, the judge asks the officer questions 

before deciding the case. And yes, judges do dismiss tickets when the evidence does not 

support the charge. 

 

In a photo radar case, most drivers are unaware that a ticket is on its way. Behind the scenes, 

someone at a photo radar company looks at pictures to get license plate information. The same 

person, or another employee of the company, accesses the state’s motor vehicle records for 

the name of the vehicle’s registered owner. The company sends the ticket to the court 

electronically. The company’s computer prints a signature on the certification line purporting to 

“swear under oath” that the signer had ample reason to believe that the person named in the 

ticket was speeding. 

 

The company mails the ticket to the driver. Sometimes a company employee looks over the 

photos and tickets to see if a male is pictured driving a car registered to a female, for example. 

In those cases, the company sends a form telling the registered owner to tell them who was 

driving.  

 

NOTE: These sample pages have been formatted for ease-of-reading on your 
computer.  The style does not reflect that of the actual book. 
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Alaska’s court was offended by this process finding that if no one reviews the tickets to confirm 

the identity of the driver, the certification is both false and invalid. In Arizona, lack of personal 

certification has been challenged with and without success. Some Arizona judges agree that a 

real person must sign the ticket and other judges consider certification to be a mere 

technicality. Regardless of the jurisdiction, the law universally provides that a certification is 

valid only if it contains an assertion of truth based on the personal knowledge of the signer. 

Certification goes hand in hand with due process because it is the assurance that someone with 

personal knowledge of the facts actually reviewed the evidence before issuing a citation. The 

risk of even a small amount of money as a fine deserves that protection.  

 

Since many states don’t allow drivers to see the records that the State will use at the hearing 

until minutes beforehand, few drivers are able to adequately prepare. The driver, handicapped 

by yet another procedural rule, may opt to pay the ticket to avoid appearing the fool in a 

courtroom. While traffic cases don’t come close to being as serious as felony cases, imagine 

what it would be like to wait until the day of trial to find out who you allegedly murdered and 

how you allegedly did it! 

 

An officer has to prove you were speeding, a machine doesn’t. 

Most states have speeding laws that provide the following: 

A person shall not drive a vehicle on a highway at a speed greater than is 

reasonable and prudent under the circumstances, conditions and actual and 

potential hazards then existing. 

In order for the driver to be found guilty or responsible for speeding, the State must show that 

the driver’s speed was unreasonable and imprudent. If you’re driving over the posted speed 

limit, the court considers that as one factor that might show unreasonableness, depending on 

the other circumstances.  

 

Since we expect that a reasonable speed is based on the circumstances, conditions and actual 

and potential hazards, we rely on certain unofficial, but widely accepted criteria to set our 

speed, such as: 

 the speed of other vehicles which are also proceeding reasonably and prudently 

 the presence or absence of pedestrians, children, bicycles and the like 

 the condition of the road 

 weather conditions 

 the amount of traffic 

 locations and proximity of driveways and intersections 

 the posted speed 

 the presence of emergency vehicles, school buses, flooding, fallen tree limbs, etc.  



The reasonable and prudent standard has been abandoned in photo radar cases because photo 

radar doesn’t work if the State has to prove it. Proof would require a witness who was there on 

the scene and who would testify in every case. With technology generating as many as 50,000 

to 100,000 tickets per year even in relatively small communities, the number and cost of 

personnel to provide testimony from personal knowledge would render photo radar 

unprofitable.   

 

The photo radar company has managed to skirt this proof problem by presenting the court with 

a document called a scattergram, a company–generated graph of little black boxes scattered on 

the page. The State’s witness tells the court that the boxes represent the speeds other vehicles 

were going both five minutes before and five minutes after the driver passed the photo radar 

van. The scattergram shows these speeds to be anywhere from 20 miles below the posted 

speed limit to 15 miles above it. The State’s witness also tells the court that traffic was very 

heavy, as shown by the little black boxes. 

 

Surprise! Surprise! The driver loses the case. After all, since he didn’t refute the scattergram 

evidence, it proves that he was driving faster than almost everyone else, therefore his speed 

must have been unreasonable! 

 

Drivers are more likely to proceed reasonably in the presence of a police officer than when 

they pass a photo radar van. 

A scattergram illustrates how unreasonably some people react when they see a photo radar 

van and fails to prove anything about the reasonableness of the driver’s speed. When a police 

officer is following, most of us typically watch our speed and drive at or a few miles below the 

posted limit. Some people are so afraid of getting a photo radar ticket that they nearly stop 

when they see the van. Everyone reaaches for the brake pedal when seeing a photo radar van 

regardless of the speed limit.   

 

One recent study concluded that 40% of drivers proceed below the speed limt as they pass a 

photo radar van and of those, 50% drive at least 5 m.p.h. below the speed limt and 10% drive 

10 m.p.h. below.   With neither photo radar or the police present, 85% of drivers will be 

traveling at the same speed, at or slightly above the speed limit. 

 

Photo radar fails the smell test. 

Due process requires that each step of the process be designed to achieve a fair result to both 

parties. From the flash of the camera to the imposition of the fine, the photo radar process 

leads to a predetermined outcome.   

 

Cities and states have the power and right to regulate speed for the safety of its citizens. The 

goal will not be achieved if it is riddled with faulty assumptions: 



 By concluding that a driver’s speed is unreasonable because others slowed down more 

than he or she did when they saw the photo radar van; 

 By waiting until we cannot remember our speed or the conditions on the roadway to 

inform us that we are accused; 

 By preventing us from questioning the technology that convicts us; 

 By requiring us to alter our behavior far more than the law requires when in the 

presence of a photo radar van 

 By applying different standards on the same roadways and same conditions that depend 

solely on whether technology is recording our behavior 

 By leading us to lose faith in the government who ignores the very rules it imposes upon 

us. 

When one party has the advantage in creating a system that ensures its intended result, due 

process fades from the picture. 

 

 

 

 


